On the Matter of: Removing the Southern Sea Otter from the List of Threatened Species and Reasons Why Translocations of Southern Sea Otters Should Not Be Funded or Undertaken by the U.S. Fish and Wildlife Service.
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Prepared for: The Department of Interior, Washington, D.C.
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Background:
On March 10, 2021 a delisting petition for the southern sea otter was filed by Pacific Legal Foundation with the U.S. Fish and Wildlife Service (hereafter, Service) on behalf of The California Sea Urchin Commission and Commercial Fishermen of Santa Barbara (hereafter Commission). 

On August 23, 2022, the Service published a 90-day finding (87 FR 51635) that the petition presented substantial scientific or commercial information indicating that delisting the southern sea otter may be warranted.
On September 14, 2023, the Commission provided an update to the Service containing additional scientific and commercial information (hereafter, Science Update).
On September 20, 2023, the Service issued its one-year finding on the Petition that delisting was not warranted.

On September 21, 2023, The Service posted its Species Status Assessment.
The Commission respectfully disagrees with the Service’s finding on the Petition. We, the Commission assert that the scientific and commercial information provided in the Petition and Science Update was intentionally disregarded in its one-year finding and Species Status Assessment (SSA) because this was adverse information to the continued ESA listing of the southern sea otter. Below, we provide a summary of key issues raised in the Petition and Science Update, as well as their significance to both the delisting of the southern sea otter and the Service’s stated intentions of pursuing translocations of otters to the northern California coast, San Francisco Bay and Channel Islands. As we detail below, those translocations are both unnecessary and would be damaging to other endangered species as well as commercial and recreational dive fisheries. We also provide new scientific and commercial information and reasoned arguments that refute the primary results and conclusions of the Service’s Species Status Assessment and the Service’s finding on the Petition.
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Petition of the California Sea Urchin Commission and Commercial Fisherman of Santa Barbara for the removal of the Southern Sea Otter From The List of Threatened Species Or, In The Alternative, For A Rule Under Section 4(d) Of The Endangered Species Act.

Otter Science Update 09.14.2023
Summary of Issues and Their Significance
1) The USFWS failed to refute the data and other relevant information in Commission’s 2020 delisting petition and a 09.14.2023 Commission report titled Southern Sea Otter: New Scientific Data and Information.
The USFWS’s 2022 finding on the Sea Urchin Commission’s delisting petition, as published in the Federal Register, was brief and did not dispute or refute any of the new information provided in the Petition. Instead, the USFWS simply claimed to have “carefully” considered the information. This was the Service’s only mention of the Petition, despite the Service’s initial 90-day finding that the Petition presented substantial scientific or commercial information indicating that delisting the southern sea otter may be warranted (87 FR 51635; August 23, 2022). 
Similarly, the Service’s only response to the Commission 09.14.2023 report titled Southern Sea Otter: New Scientific Data and Information was, “We have received your submission, and we are aware of the information you cited/provided.” While the Service has copies of several of the papers we cited, the Service made no subsequent attempt to dispute or refute any of the Commission’s logical arguments or critical reanalysis of results and the conclusions drawn from those papers. Just having possession of the papers does not obviate the fact that the Commission presented highly relevant adverse information that the Service failed to respond to. The Service also ignored the Appendix to that report that provided new information adverse to the Service’s use of genetic criteria (effective population size) as a basis for setting a higher population threshold for delisting. The Service simply ignored all of the adverse information provided by the Commission in its Report. 
And finally, the 2023 Species Status Assessment (SSA) only mentioned the Petition once and did not acknowledge, dispute or refute any of the specific information provided in the petition or the Commission’s science update. Instead, the SSA painted a picture of even more dire threats to southern sea otters, including the modeling of multiple, highly unlikely, worst-case scenarios occurring simultaneously. The centerpiece of those analyses was the impact of a hypothetical Exxon Valdez-scale oil spill, occurring in the worst possible location to impact sea otters, and during a scientifically discredited worst-case climate scenario: the RCP8.5. 
As pointed out in the Commission’s Delisting Petition and Science Report, the primary reason for the otter’s ESA listing - threat of catastrophic oil spills - has been successfully mitigated. Despite natural threats such as shark bites, otter-on-otter mortalities and parasitism, the southern sea otter continues to expand in range and number and is expected to do so into the future without need of additional reintroductions. Thus, based on the information provided by the Commission, the southern sea otter should have been delisted. And, whether or not the subspecies is delisted, translocations of sea otters to artificially expand their range is not warranted, would be harmful to other endangered species that otters prey upon, to commercial and recreational fisheries, and the communities that depend upon those fisheries. 
Significance:

The Service failed to refute, or even to dispute, any of the new scientific and commercial data and information provided by the Commission, information that is adverse to both a continued ESA listing of the southern sea otter and reintroductions of otters to the northern coast of California and other locations. Rather than objectively addressing each of the issues raised, the Service chose to ignore the Petition by making only one mention of it in its 2023 finding, ignored adverse information in the Report, then doubled down on its rationale for a continued ESA listing in the SSA, relying on its own speculative analyses of hypothetical worst-case scenarios. The Service’s willingness to ignore adverse information in this and other ESA listings, recovery plans, and recovery actions, represents a profound, systemic bias in its incorporation of scientific information into its decision making process. 
Summaries of the information and its significance in the Petition and Science Update may be found in Appendicies A and B of this report. Full copies of these are attached.
2) The Service’s response to the petition made no mention of a proposed 4(d) rule that was provided as an alternative to delisting in the 2020 delisting petition. A summary of that proposal, excerpted from the petition, is provided below:

If the Service determines the southern sea otter does not yet merit delisting, Petitioners ask, in the alternative, that it issue a rule under Section 4(d) of the Endangered Species Act and Public Law No. 99-625 to restore the protections guaranteed to fishermen and others under the latter statute. Such a tailored approach is advisable because of the significant improvement in the species’ status overall and of the San Nicolas Island population in particular. It would also reduce conflicts that could otherwise hamstring the Service’s ability to implement additional recovery efforts for the sea otter, including establishing additional populations by translocation. 

And, 

Indeed, tailoring the take regulation for the southern sea otter would have conservation benefits, by creating the goodwill needed for further recovery action. Rewarding with relaxed regulations fishermen and others for their role in the species’ progress to date will incentivize further actions for this and other species.
Significance:

The Service, in its response to the Petition, not only ignored the new scientific information provided in the petition, it also ignored a substantial alternative to delisting: “issue a rule under Section 4(d) of the ESA and Public Law No. 99-625 to restore the protections guaranteed to fishermen and others under the latter statute.” By completely ignoring this proposal, as well as new scientific information provided in the Petition, the Service reveals bias and misrepresentations in its response to petitions containing new data and information.
3) Currently, the Service is in the process of drafting a new recovery plan for the southern sea otter, based upon the SSA, and would raise the goalposts on delisting criteria so high so that it is doubtful that the subspecies could ever be delisted. 

Southern sea otters have met recovery goals as laid out in the 2003 Recovery Plan. While natural threats remain, the primary human threat to their continued existence when the subspecies was ESA listed in 1977 - supertanker oil spills - has been successfully mitigated. The Commission’s 09.14.2023 Report provided a detailed refutation of the Service’s rationale in the SSA for setting new, more difficult to achieve, delisting criteria. The Service’s rationale in the SSA for setting new delisting population thresholds are based on unsubstantiated and speculative genetic concerns in a paper by Gagne et al. (2018). That paper and its conclusions were reviewed and refuted in detail by the Commission in its 09.14.2023 Otter Science Update memo. Also refuted was a rationale in the SSA to set an even higher population threshold for delisting, that would be near the habitat’s theoretical carrying capacity (or optimum sustainable population criteria as proposed by Tinker 2021b). 
Significance:

Otters have already reached their population recovery objective and recent population modeling shows they will continue to expand their range and numbers naturally. As detailed in the Commission’s Report, the Service’s insistence on raising the bar for delisting (utilizing either rationale above) illustrates the Service’s selective use of information, including unsubstantiated speculation, while ignoring all data, results, and logical arguments to the contrary.  

4) Southern sea otter census results since the 2019 have not been made public and the Service recently denied having them, despite the USFWS using the 2022 estimates in the SSA.
A) A census has been conducted every year since 2021, although with slightly different methods. These still produce valid population estimates.

B) It is unlikely that the USFWS does not have the census results, given the close working relationship with the USGS who collaborate in collecting and analyzing the census data. 

C) The results since 2021 have been presented at three different sea otter research meetings (in 2023, 2024, and 2025) by Joseph Tomoleoni of the USGS, including a session chaired by Lilian Carswell of the USFWS. 

D) At the request of the Commission, USFWS and USGS staff briefly displayed a graph of 2021 and 2022 results to the Commission in a private (May 31, 2023) online meeting but did not allow Commission members to retain a copy.
E) The response to an e-mailed request for the census results sent to Ashleigh Blackford, Acting Deputy Assistant Regional Director, stated, “Unfortunately, the U.S. Fish and Wildlife Service does not have the population census information you are requesting.”
Significance: 

This is an example of the Service (and their collaborators in the USGS) withholding important data and information from the public. Such withholding of information is now directly in conflict with the President’s May 23, 2025
 Executive Order, “Restoring Gold Standard Science.” The following excerpt is from Sec. 4 (A) of that Order:

“… make publicly available the following information within the agency’s possession: (A)  the data, analyses, and conclusions associated with scientific and technological information produced or used by the agency that the agency reasonably assesses will have a clear and substantial effect on important public policies or important private sector decisions (influential scientific information), including data cited in peer-reviewed literature; and 

(B)  the models and analyses (including, as applicable, the source code for such models) the agency used to generate such influential scientific information.  Employees may not invoke exemption 5 to the Freedom of Information Act (5 U.S.C. 552(b)(5)) to prevent disclosure of such models unless authorized in writing to do so by the agency head following prior notice to the OSTP Director.

5) Hypothetical, worst-case scenarios used by the Service to justify an ongoing ESA-listing of the southern sea otter.
As the centerpiece of their threats analysis of oil spills on southern sea otters, the authors of the SSA utilized analyses that modeled several hypothetical oil spill scenarios (produced by Tinker 2021). The authors of the SSA then combined those hypothetical impacts with the hypothetical impact of an extreme climate change scenario. These models and their outputs assumed: 

A) a highly unlikely, worst case, unmitigated Exxon Valdez-scale crude oil tanker spill of ten million gallons (and separately, a “medium”-sized spill of one million gallons);

B) the hypothetical oil tanker spill will occur in one of four locations: two worst-case locations (in terms of potential impact to sea otters) southwest of San Francisco Bay and two less-impactful locations west of Point Conception; and 

C) the spill occurs during the year 2037, in conjunction with a worst case, RCP8.5 climate change scenario (even though the RCP8.5 is no longer considered realistic by the International Panel on Climate Change (IPCC
). 

Significance:
The assumptions behind each of these worst-case scenarios ignore the best available regulatory, scientific and commercial data, as described below. Furthermore, by assuming that all three worst-case, low-probability scenarios occur simultaneously, it becomes evident that the results exaggerate the current and future threats to southern sea otters. Taken collectively, it appears that the analysis and discussion of oil spill threats in the SSA represents partial presentation of information to decision makers in order to justify a continued threatened listing of southern sea otters
. 
Appendix C provides a detailed analysis of the Service’s assumptions, methods, results, and conclusions drawn from the hypothetical worst-case scenarios above.
6) Conclusions regarding the Service’s response to the Petition and Science Update.
Contrary to all of the information provided by the Commission in the Petition and Science Update (including census data
and population projections produced by the USGS and discussed in the SSA
), the USFWS Service misrepresented this information, and without any basis in science, insisted the exact opposite in its decision on the Commission’s delisting Petition:

“…Based on our projections of future conditions for the species, and the existing and increased threats in the future on the species from shark bite mortality, range curtailment, and impacts of climate change, the species will experience continued and increasing impacts on its abundance and connectivity between populations that will most likely cause the species to be increasingly less able to support itself into the future. Additionally, existing regulatory mechanisms and conservation measures do not appear to be sufficient to protect the southern sea otter from emerging or intensifying threats.”

Significance:

The Commission finds the Service’s finding on the Petition to be in error. Furthermore, if the southern sea otter is allowed to remain listed, or listed without a 4d rule, it will represent a new low in the continuing erosion of scientific credibility and social responsibility by the Service and the Department of Interior in administration of the Endangered Species Act. And finally, it will come at the expense of hard-working Americans making a traditional living from the sea.
7) While ignoring adverse information provided by the Commission in its Petition and Science Update, the Service has advocated for undertaking southern sea otter translocations that are unnecessary and would be harmful to other endangered species, to recreational and commercial fisheries, and to the communities that depend upon those fisheries. The Service’s rationale for proposed translocations is detailed in its Feasibility Assessment: Sea Otter Reintroduction to the Pacific Coast (USFWS 2022) and SSA (USFWS 2023). The translocations would be to the northern coast of California, as well as the San Francisco Bay and Channel Islands. The Service’s rationale similarly ignores information and issues raised by the Commission in its Petition and Science Update. In Appendix D of this report, we provide additional scientific and commercial information, and reasoned arguments supported by data that refute the Service’s rationale for otter translocations. Most importantly, southern sea otters have already reached their population recovery objective and, based on recent population modeling, they will continue to expand their range and numbers naturally, thus obviating the need for translocations to the northern California Coast, Channel Islands and San Francisco Bay. Therefore, translocations of sea otters is not warranted at this time, nor in the foreseeable future.

Significance:

If a listed species has achieved its recovery goal, why should the Service undertake additional actions that would result in “take” to the listed species, be harmful to other endangered species, recreational and commercial fisheries, and to the communities that depend upon those fisheries? 
See Appendix D for a critical analysis of this issue.
8) Reasons why southern sea otters should not be translocated to the northern coast of California, the San Francisco Bay and Channel Islands.
Translocating southern sea otters to the northern coast of California, San Francisco Bay and the Channel Islands is unnecessary for recovery and will negatively impact recreational and commercial shell fisheries that will in turn negatively affect local and longstanding traditions of earning a living from the sea. Otter translocations would also endanger other critically endangered species, including black and white abalone and declining species of abalone that are not-yet ESA-listed. Contrary to opinions expressed by the Service in their 2022 report, Feasibility Assessment on Sea Otter Reintroduction to the Pacific Coast, independent peer-reviewed science shows why translocations of southern sea otters are not advisable and would not restore kelp forests along the northern California coast. Additional studies proposed in the Feasibility Assessment call for an exhaustive laundry list of additional field studies, habitat modeling, pilot studies and “other considerations, such as furthering local ecosystem restoration goals.” If realized, these would amount to an endless funding stream for sea otter advocates at USFWS, USGS, and NGOs while doing nothing for the fisheries and communities impacted by sea otter translocations. A balance-of-harms approach is needed, one that precludes weighing the scales in favor of speculative benefits to southern sea otters at the expense of other endangered species and human communities that would be harmed by sea otter translocations.
See Appendix D for a critical analysis of this issue.
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Spring census results for 2021 & 2022 discussed with the California Sea Urchin Commission on May 31st, 2023, by USGS and USFWS staff reveals that the current 3-year average for the southern sea otter population in 2022 was estimated to be 3,115 otters, indicating an ongoing population increase.
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